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Court of Appeals of the District of Columbia 


No. 4426. 


Lorenzo Aixen, by His Guardian ad Litem, Appellant, 

vs. 

Keziah Eeed et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 40408. 

Thomas Walker, Plaintiff, 
vs. 

Lorenzo Allen, Infant; Keziah Reed, Charles Barnes, 
Thomas Johnson, Walter S. Holmes, Annie Goodwin, 
Benjamin Mabry, James T. Holmes, Joseph E. Holmes, 
Lillian Holmes, Mary Redding, Jennie B. Goldsborough, 
Silas Holmes, Jesse V. Holmes, Etta Lockwood, Georgi- 
ana R. Simpson, James R. Simpson, Virginia Robinson, 
Randolph Thompson, Mary L. Day, Henry Thompson, 
Sampson Thompson, Jane Grice, the Unknown Heirs, 
Devisees, and Alienees of Charles Barnes, Deceased, 
Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above entitled 
cause, to wit: 
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1 Bill of Complaint, 

Filed August 10, 1922. 

In the Supreme Court of tlie District of Columbia. 

In Equity. 

No. 40408. ■ 

Thomas Walker, Plaintiff, 
vs. 

Lorenzo Allen, Infant; Keziah Reed, Charles Barnes, 
Thomas Johnson, Walter S. Holmes, Annie Goodwin, 
Benjamin Mabry, James T. Holmes, Joseph E. Holmes, 
Lillian Holmes, Mary Redding, Jennie B. (toldsborough, 
Silas Holmes, Jesse V. Holmes, Etta Lockwood, Oeorgi- 
ana R. Simpson, dames R. Sim])son, Virginia Robinson, 
Randolph Thom])son, Mary L. Day, Henry Thompson, 
Sampson Thompson, Jane Grice, the Unknown Heirs, 
Dev’isees, and Alienees of Charles Barn(‘s, Decease<l, 
Defendants. 

The plaintiff, Thomas Walker, respectfully represents to 
the Court as follows: 

1. He is a citizen of the L^nited States, resident of the Dis¬ 
trict of Columbia, and brings this suit in his own right. 

2. The known defendants above named are all citizens of 
the L^nited States and are sued in their own rights as here¬ 
inafter set forth, their residen/s ]>eing as follows: 

Lorenzo Allen, Keziah Reed, Thomas Johnson, Lillian 
Holmes, Etta Lockwood and Georgiana R. Simpson, 

2 the District of Columbia; Walter S. Holmes, Spring- 
field, Illinois; Annie Goodwin and Benjamin Mabry, 

Hamlet, North Carolina; James T. Holmes, Jesse V. 
Holmes, Randol])h Thompson and Sampson Thompson, 
Alexandria, Virginia; Joseph E. Holmes, Manchester, New 
Hampshire; Mary Redding, Wilmington, Delaware; Silas 
Holmes, Mary L. Day and Henry Thompson, New York 
City, New York; Jennie B. Goldsborough, Chester, Penn¬ 
sylvania; James R. Simpson, Virginia Robinson and Jane 
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Grice, Boston, ^rassacliiisetts. Plaintiff has been unable 
to ascertain wbetber the defendant, Charles Barnes, is 
living or dead, and says that be has been reliably informed 
that said Barnes has not been beard of or from for about 
fifteen years, and that when last heard from be was re¬ 
siding at Philadelphia, Pa., and bad no issue. 

All of the said defendants are adults save the defendant 
Lorenzo Allen, who was born on the fourth day of May, 
1904. 


3. One Silas Holmes, late a citizen of the United States 
and resident of the District of Columbia, departed this life 
in said District, on, to wit, the 25tb day of December, 1897, 
leaving- a last will and testament dated the lltb day of No- 
veml)er, 1892, wbicli lias been duly admitted to probate by 
tlie probate branch of this Honorable Court, and is now of 
record in the Office of the Register of Wills of the District 
of (V)liimbia. A true copy of said last will and testament, 
is attached hereto marked ^‘Exhibit A,” and prayed to be 
taken and read as a part hereof. 

4. The aforesaid Silas Holmes was survived bv his widow, 
Annie Holmes, and his daughter, Virginia Allen, both of 
whom are mentioned in the aforesaid last will and testa¬ 
ment and to whom be devised in and bv item 2 of 

3 said last will and testament. Lot 28 in Scpiare 309, 
in the City of Washington, District of Columbia,- 
known as jircmises No. 1024 Eleventh Street, Northwest, 
as joint tenants for and during their natural lives. Said 
testator likewise in and bv Item 3 of his said last will and 
testament devised to his said widow and his said daughter 
Lot 807 in Square 309 in the said City and District, known 
as premises No. 1012 Eleventh Street, Northwest, together 
with any other real estate, wheresoever situated of which 
he might be possessed at the time of his decease as joint 
tenants for the terms of their natural lives. 

5. That in and bv Item 4 of said last will and testament 
of said Silas Holmes, deceased, it was provided as follows: 


^Htem 4. That upon the decease of my said wife and 
daughter, the latter leaving issue her surviving, who are 
minors, all of said above described Real Estate, remaining 
unsold, as hereinafter provided, shall be sold by the then 
executor of my will, under the authority of the Orphans’ 
Court of the District of Columbia, and the proceeds thereof 
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invested under the orders of said Court, and the interest 
arising from said investment applied to the support of said 
minor children of my said daughter, and the principal, 
upon said children arriving at the majority of the youngest 
of them, shall be divided into and paid to them in equal 
shares; after deducting from said principal. One Thousand 
Dollars of said sum, which I hereby give, devise and be- 
(lueath to my nephew and adopted son, Walter Holmes.” 

and in and by the 5th Item of said testator’s will it was pro¬ 
vided as follows: 

“Item 5. If after the decease of my said wife, my 
daughter should die without leaving issue surviving, then 
and in that case, I will, devise and bequeath all of said 
property, to the said nephew and adopted son Walter 
Holmes, and to my brothers and sisters then living, or to 
their heirs, if deceased, in equal shares.” 

6. The real estate specifically mentioned and described 

in paragraph 4 hereof was the only real estate of 
4 which said Silas Holmes died seized and possessed 

and the same was not sold during the lives of either 
of the said Annie Holmes or Virginia Allen, and the said 
^"irginia Allen was in ])Ossession thereof at the time of her 
death, through her tenants thereof. 

7. The aforesaid x\nnie Holmes, widow of said testator 
departed this life on, to wit, the 8th day of February, 1916 
and the aforesaid daughter of said testator, Virginia Allen, 
departed this life on, to wit, the 24th day of December, 1921; 
that the said Virginia Allen left her surviving no children, 
and that her only heir at law is a grandchild, namely the 
defendant, Lorenzo Allen, child of George Allen, a deceased 
son of said Virginia Allen. 

8. At the date of the death of the aforesaid Virginia 
Allen, the only living brother or sister of the aforesaid Silas 
Holmes was, and now is, the defendant Keziah Reed; the 
defendant Charles Barnes was then, and is now (if living) 
the only child of Leana Barnes, a deceased sister of the 
said Silas Holmes; the defendants, Thomas Johnson, Walter 
S. Holmes, Annie Goodwin and Benjamin Mabr\", were then 
and are now, the only children of Frances Mabry, a de¬ 
ceased sister of Silas Holmes; the defendants, James T. 
Holmes, Joseph E. Holmes, Lillian Holmes, Mary Redding, 



LOBENZO ALLEN VS. KEZIAH REED ET AL. 


5 


Jennie B. Goldsborough, Silas Holmes and Jesse V. Holmes, 
were then and now are, the only children of Tolliver Holmes, 
a deceased brother of the said Silas Holmes; the defend¬ 
ants, Etta Lockwood, Georgiana R. Simpson, James R. 
Simpson and Virginia Robinson, were then and now are the 
only children of Catherine Simpson, a deceased sister of the 
said Silas Holmes; the defendants, Randolph Thompson, 
^lary L. Day, Henry Thompson and Sampson Thompson 
were then and now are the only children of Joseph 

5 Thompson, deceased, son of Rosetta Thompson, a 
deceased sister of the said Silas Holmes; and the 

defendant, Jane Grice, was then and now is, the only other 
child of the said Rosetta Thompson. And plaintitf says 
that there were, at the date aforesaid, no other heirs of 
deceased brothers or sisters of the said Silas Holmes, than 
the persons in this paragraph named, according to the 
best information he has been able to secure. 

9. The plaintiff was at the time of the death of the afore¬ 
said Annie Holmes, and for sometime prior thereto had 
been, managing the real estate aforesaid as the agent of 
and for the said Annie Holmes and the said Virginia Allen, 
and as such agent collected the rents therefrom and ac¬ 
counted therefor to his said principals; that upon the death 
of the said Annie Holmes he continued to act in the same 
capacity for the said Virginia Allen and was so acting at 
the time of the death of the said Virginia Allen, on the 24th 
day of December, 1921, as aforesaid. 

10. Since the death of the aforesaid Virginia Allen the 
tenants of the aforesaid real estate continued for some 
time to pay the rents thereof and therefrom to plaintiff on 
account of the uncertainty as to who was rightfuly en¬ 
titled to the same, and from the rents so received he has 
made certain necessary disbursements for the property; 
and plaintiff herewith attaches, marked ‘‘Exhibit B,’’ a 
true statement of his receipts and disbursements on ac¬ 
count of said real estate and prays that the same may be 
read and taken as a part hereof. As appears from said 
account there now remains in his hands a balance of ninety- 

three and 08/100 Dollars ($93.08) which belongs to 

6 the rightful owner or owners of the aforesaid real 
estate. 
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11. Demand has been made upon plaintiff by the afore¬ 
said defendant, Lorenzo Allen, through his attorney, for the 
aforesaid balance, and claim has also been made upon said 
plaintiff for the same by the attorney for the other defend¬ 
ants, the respective claimants representing to the plaintiff 
that the aforesaid fund is payable to them under the terms 
and provisions of the last will and testament of the afore¬ 
said Silas Holmes; the claim on the part of the defend¬ 
ant Lorenzo Allen bein^ that the title to said real estate, 
subject to the charge of $1,000 in and by said will be¬ 
queathed to the defendant, Walter S. Holmes is vested in 
him, under the terms and ])rovisions of the aforesaid Item 
4 of said will; and the other defendants claiming that the 
title to the real estate aforesaid is under and bv virtue of 
the provisions and terms of the aforesaid will, vested in 
them as tenants in common under the terms and provisions 
of Item 5 of said will, subject to the becpiest to said Walter 
S. Holmes. 

12. Plaintiff savs that he has no interest in the con- 
troversv between the aforesaid claimants, and on the con- 
trary, is wholly indiff(‘rent thereto; and that he is, and has 
been at all times ready and willing to pay over the afore¬ 
said balance to the rightful owner or owners thereof, but in 
view of the facts and circumstances hereinbefore set forth 
he does not know to which of said claimants the said balance 
should be paid, and now offers and tenders himself ready 
to deposit the said balance of $— with this Honorable Court, 
as it may order, to abide the decree to be entered herein de¬ 
termining the person or pei’sons legally entitled to receive 

the same. 

7 13. Plaintiff further savs that ho does not in anv 

• • 

manner collude with the said claimants, or any of 
them, touching the matters in question between them, and 
files this bill to avoid being molesti^d, harassed or injured 
by suits of the respective claimants on account thereof. 

Wherefore, the ])remises considered, ])laintiff respect¬ 
fully prays as follows: 

(1) That process may issue herein directed against the 
aforesaid defendants and each of them namely, Lorenzo 
Allen, Keziah Reed, Charles Barnes, Thomas Johnson, 
AValter S. Holmes, Annie Goodwin, Benjamin Habry, 
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James T. Holmes, Joseph E. Holmes, Lillian Holmes, ^fary 
Redding, Jennie B. Goldsborough, Silas Holmes, Jessie V. 
Holmes, Etta Lockwood, Georgiana R. Simpson, James R. 
Simpson, Virginia Robinson, Randolph Thompson, Mary 
L. Day, Henry Thompson, Sampson Tliompson, Jane Grice, 
and the unknown heirs, devisees and alienees of Charles 
Barnes, deceased, requiring them and each of them to ap 
])ear and answer the exigencies of this bill. 

(2) That a guardian ad litem be appointed to appear f^r 
and represent the interests of the infant defendant, Lorenzo 
Allen, herein. 

(3) That a decree may be entered herein requiring the 
defendants to interplead relative to the matters and things 
hereinbefore set forth for the purpose of adjusting and 
settling their rights with respect to the aforesaid sum of 
money; and that in and by said decree plaintiff may be 
authorized to pay into the registry of this Court the balance 
remaining in his hands as aforesaid, and that he may 
thereby be discharged from all further or other liability to 
said defendants in the premises. 

(4) Tliat he may be awarded his reasonable costs 
8 herein incurred, including a reasonable sum as attor¬ 
ney’s fee. 

(5) And for such other and further relief as the nature 
of the case may require and to the Court may seem just 
and proper. 

THOMAS WALKER. 

ED^rUND HILL, Jr., 

Attorney for Plaint iff. 

District of Columbia, ss : 

Thomas Walker, being first duly sworn on oath deposes 
and says that he has read the foregoing bill, by him sub¬ 
scribed, and knows the contents thereof, and that he verily 
believes the facts therein stated to be true. 

THOMAS WALKER. 

Subscribed and sworn to before me this 10th day of 
August 1922. 


JOSTE A. GORMAN, [seal.] 
Notary Public, D. C. 
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Anmer of Certain Defendantsi. 
Filed September 25, 1922. 


For answer to the bill of complaint herein exhibited 
against them and others, the defendants Keziah Reed, 
Thomas Johnson, Annie Goodwin, James T. Holmes, 
Joseph K. Holmes, Lillian Holmes, Mary Redding, Jennie 
B. Goldsborough, Silas Holmes, Jesse V. Holmes, Etta 
Lockwood, Georgiana R. Simpson, James R. Simpson, Vir¬ 
ginia Robinson, Randolph Thompson, Mary L. Day, 
9 Henry Thompson, Sampson Thomi)son, and Jane 
Grice, say: 

They admit all of the allegations of said bill of com¬ 
plaint. 

Answering further said bill of complaint these defend¬ 
ants say that the real estate of which Silas Holmes, de¬ 
ceased, died seized and ])ossessed, described in said bill 
v’ested in these defendants, as tenants in common, under 
the terms and ])rovisions of Item 5 of said decedent’s last 
will and testament, subject only to the becpiest therein of 
the sum of One Thousand ($1,000) Dollars to the defend¬ 
ant Walter R. Holmes, and that, therefore, these defend¬ 
ants are entitled to the fund held by the plaintiff after 
deducting therefrom the reasonable costs of said plaintiff 
herein incurred, including a reasonable sum as attorney's 
fee. 

Wherefore these defendants ])ray that this Honorable 
Court may, by decree to be entered herein, interpret the 
aforesaid will of the said Silas Holmes, and direct the pay¬ 
ment to these defendants of the fund aforesaid. 

KEZIAH REED, 

THOMAS JOHXSOX, 

AXXIE GOODWIX, 

JAMES T. HOLMES, 

JOSEPH E. HOLMES, 

LILLTAX HOLMES, 

MARY REDDIXG, 

JEXXIE B. GOLDSBOROUGH, 
SILAS HOLMES, 
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JESSE V. HOLMES, 

ETTA LOCKWOOD, 

GEORGIANA R. SIMPSON, 

JAMES R. SIMPSON, 

VIRGINIA ROBINSON, 
RANDOLPH THOMPSON, 

MARY L. DAY, 

HENRY THOMPSON, 

SAMPSON THOMPSON, 

JANE GRICE, 

By CLEPHANE & LATIMER, 

Affnrnei/s. 

CLEPHANE & LATIMER, 

Aitorneys for Above-named Defendants. 

10 District of Columbia, 

J. Wilmer Latimer, being first duly sworn, on oath de- 
])oses and says, that he is a member of the firm of Clephane 
and Latimer, attorneys of record herein for the above 
named defendants; that he has read the foregoing answer 
and knows the contents thereof, and that he verily believes 
the facts therein stated to be true. 

J. WILMER LATIMER. 

Subscribed and sworn to before me this 25th day of 
Se])tember, A. D. 1922. 

[seal] E. a. COLFORD, 

Notary Public^ D. C. 

Ansirer of Walter S. Iloltnes. 

Filed December 11, 1922. 

«**«**« 

Now comes Walter S. Holmes, in his own proper person, 
and for answer to the plaintiff’s bill of complaint, states as 
follows: 

1. That he admits that he is the Walter S. Holmes named 
in the plaintiff’s Bill of Complaint and referred to therein 
as one of the legatees under the last will and testament of 
Silas Holmes, deceased, in which said will he is given, at 
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all events, a lef^acy of $1,000.00 in cash, and in addition 
thereto, other substantial benefits based upon the con¬ 
tingency that the estate goes to the brothers and sisters of 
the testator and their heirs. 

2. That as to all matters contained in said Bill of Com- 
])laint not admitted in the 1st paragraph of this answer, 
he neither affirms, nor denies, but requires proof 
11 therefor. 

Whereupon he leaves his interest to the protection 
of the court, and prays that he may go hence with his costs 
herein incurred. 

WALTER S. HOLMES. 

Subscribed and sworn to before me this 28th day of 
Xovember, 1922. 

[seal] M. L. PEXX, 

Notary Public in and for the County 

of Sangamon, State of Illinois. 

Order Appointing Guardian ad Litem. 

Filed October 1, 1923. 

• *••••• 


Upon consideration of the bill filed herein, it is by the 
Uourt, this 1st day of October, 1923, ordered that J. A. 
Uobb, be and he hereby is appointed guardian ad litem 
for Lorenzo Allen, the infant defendant to this suit, t(» 
re])resent his interest herein. 

A. A. HOEHLIXG, 

Justice. 


Ansiver of Guardian ad Litem. 

Filed January 7, 1924. 

*««*«** 

The Answer of Lorenzo Allen, minor, heir at law and next 
of kin of the late Silas Holmes, by James A. Cobb, his 
guardian ad litem, to the petition of Thomas Walker filed 
herein, calling upon the defendants named to inter- 
12 plead and asking leave to deposit certain funds in 
the registry of this Honorable Court and for other 
purposes, respectfully shows to the Court as follows: 
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1. Tliat he has ^one over the facts as set forth in the Bill 
of Complaint filed herein and has interrogated the said 
Lorenzo Allen with regard thereto, and that he finds the 
situation to be, according to his opinion, that the amount 
set forth as being now on hand by the plaintiff is due and 
payable to the said Lorenzo Allen, minor, hereinbefore 
mentioned. The said guardian-ad-litem, James A. Cobb, 
states that a proper interpretation of the will of the late 
Silas Holmes, in Items 4 and 5, as set forth in Paragraph 
‘‘5’^ of the Bill of Complaint filed herein, considered in 
connection with the statements of fact as set forth in Para¬ 
graph ‘‘7,” clearly puts the title to the property involved 
in the said Lorenzo Allen, minor, and consequently entitles 
liim, the said Lorenzo Allen, to such amount as may now 
have accrued in the hands of the plaintiff herein. The 
other persons named as parties defendant in this cause of 
action, the guardian-ad-litem states are not persons prop¬ 
erly entitled to any interest in the real estate involved nor 
in any return or benefit resulting therefrom. 

2. That he does not resist the allegations of paragraph 
“12’- of the Bill of Complaint filed herein, setting forth 
that the plaintiff has no interest in the respective claims of 
tlie persons named as parties defendant, nor does he object 
to the paying over to the Court, through its registry, of the 
accrued amount in the hands of the said plaintiff, except 

in so far as the same may be in anywise prejudicial 
lo to the rights of the said Lorenzo Allen, minor, by 
reason of his sole right to the real estate and the ben¬ 
efit therefrom, as hereinbefore set forth. 

3. That a strict accounting by the plaintiff, for such 
amounts as have come into his hands and such disburse¬ 
ments as he has made during the entire period which he 
has received rent from the premises referred to, be re¬ 
quired. 

4. Further answering by his guardian-ad-litem, the said 
Lorenzo Allen, minor, neither admits nor denies the other 
allegations of the said Bill, but submits liis interests to the 
protection of this Honorable Court. 

LORENZO ALLEN, 

By JAMES A. COBB, 

Guardian ad Litem, 
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District of Columbia, ss : 

I, James A. Cobb, being first duly sworn, according to 
law, on oath, depose and say that I have read the foregoing 
and annexed Answer by me subscribed, in behalf of and as 
guardian-ad-litem for Lorenzo Allen, minor, and know the 
contents thereof; that the facts therein stated as of my 
personal knowledge are true, and those stated upon in¬ 
formation and belief, I believe to be true. 

JAMES A. COBB, 
Guardian ad Litem. 

Subscribed and sworn to before me this 22nd day of 
December, 1923. 

[seal.] 


CHAS. E. ROBINSON. 



statement. 

Filed March 31, 1924. 
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15 Final Decree of Interpleader, 

Filed August 7,1924. 

******* 

This cause having come on to be heard on the petition 
of Thomas Walker for a decree of interpleader between 
the defendants herein, and it appearing to the court that 
the defendants herein are before the court; and it fur¬ 
ther appearing to the court that the cause is a proper one 
for a decree of interpleader herein, it is this 7th day of 
August, 1924, adjudged, ordered and decreed that the 
said Thomas Walker be, and he hereby is granted a de¬ 
cree of interpleader, and directed to pay into the registry 
of the court the money in his hands as set out in the pe¬ 
tition herein the sum of ninety-three and 03/100 dollars, 
after first taking therefrom the sum of 10.00 dollars as an 
allowance for counsel fees and five dollars guardian ad 
litem; and that said clerk shall hold such money subject 
to the further order of the court, and deduct therefrom 
the cost of said proceedings. 

It is further ordered and decreed that the defendants 
Lorenzo Allen, infant, on the one hand, and Keziah Reed, 
et ah, shall interplead between them touching their rights 
to the money ordered to be deposited in the registry of the 
court, and abide the further decree of the court herein. 

It is further ordered and decreed that the said Thomas 
Walker upon paying into the registry of the court said 
money shall ipso facto be dismissed from further proceed¬ 
ings herein. 

WILLIAM! HITZ, 

Justice. 

16 Memorandum. 

September 9, 1924.—$78.08 deposited by plaintiff in 
Registry of Court. 
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Order for Appearance. 
Filed June 15, 1925. 


The Clerk of said Court will enter my appearance for 
defendant Lorenzo Allen. 


JAMES A. COBB, 

Attorney. 


Me ni o randu m 0pinion. 
Filed July 22, 1925. 




Silas Holmes, the testator, died on the 25th of December, 
1897, leaving him surviving his widow, Annie Holmes and 
his daughter Virginia Allen, Annie Holmes, the widow, 
died on the 8th of February, 1916 and Virginia Allen, the 
daughter, died on the 24th of December, 1921, leaving her 
surviving no children, but did leave as her heir-at-law, 
Lorenzo Allen, a grandchild whose father was her only 
child and died during her lifetime. 

The bill of inter])leader in this case, the material allega¬ 
tions of which, are substantially admitted by the parties in 
interest, calls upon the court to interi)ret the last will and 
testament of Silas Holmes and to determine the meaning 
of Items 4 and 5 thereof and the rights vested thereby. 

Items 4 and 5 are as follows: 

17 Item 4. That upon the decease of my said wife 
and daughter, the latter leaving issue her surviving, 
who are minors, all of said above described Real Estate, 
remaining unsold, as hereinafter provided, shall be sold by 
the then executor of mv will, under the authority of the 
Orphans’ Court of the District of Columbia, and the pro¬ 
ceeds thereof invested under the orders of said Court, and 
the interest arising from said investment applied to the 
support of said minor children of my said daughter, and 
the principal, upon said children ar-iving at the majority 
of the youngest of them, shall be divided into and paid to 
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them in equal shares; after deducting from said principal, 
One Thousand Dollars of said sum, which I hereby give, 
devise and bequeath to my nephew and adopted son Walter 
Holmes. 

Item 5. If after the decease of my said wife, my daughter 
should die without leaving issue surviving, then and in 
that case, I will, devise and dequeath all of said property, 
to the said nephew and adopted son Walter Holmes, and to 
my brothers and sisters then living, or to their heirs, if 
deceased, in equal shares. 

Item 4 provides that upon the decease of the testator’s 
wife and daughter the latter leaving issue her surviving, 
certain real estate described in the will should be sold and 
that the interest on the proceeds of the sale should be ap¬ 
plied to the support of the minor children of his daughter 
and that upon said children arriving at the majority of tlie 
youngest of them the principal should be divided into and 
paid to them in equal sliares after deducting from the prin¬ 
cipal $1,000 which was bequeathed by the will to testator's 
nephew and adopted son Walter Holmes. 

The word ‘‘Issue” when used to make a testamentarv 

• 

disposition, may mean either children or all lineal descend¬ 
ants of the testator. (See ‘‘issue” and ‘‘progeny”—(2) 
New Standard Dictionary; see “issue” Bouvier’s* Law 
Dictionary.) If nothing appears on the face of the will 
indicating that the testator used the term in its restricted 
sense, “issue” may well be construed to include all lineal 
descendants. If however a reading of the will 
18 makes it evident that the testator intended to devise 
or becpieath his ])roperty to his own children or to 
the children of another and such children die before the will 
becomes effective, then grandchildren and lineal descend¬ 
ants other than children, cannot take under the will in the 
absence of an express provision to that effect. In brief if 
a devise or bequest to issue who are children fails because 
such children predecease the testator, the devise or bequeath 
will not inure to the benefit of grandchildren or subsequent 
lineal descendants unless the will or the statute so pro¬ 
vides. As Item 4 positively and unequivocally directs that 
the interest on the fund resulting from the sale of certain 
real estate shall be applied to the support of the minor 
children of testator’s daughter and that the principal less 
$1,000 shall be divided into and paid, not to the issue of his 


18 
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daughter who were minors, but to tlio minor children of 
Ids daughter upon their arrival at the majority of the 
youngest of tliem, the court lias no right to amplify the will 
or to imphf a bequest which the testator did not choose to 
make. 

It is unfortunate that Virginia Allen, the daughter of the 
testator left her surviving no children and that the will 
made no ])rovisiou whatever for her grandchild. It may 
he that the testator would have provided for his daughter’s 
grandchild if he had thought about it, but his failure to do 
so, cannot he judicially remedied without amending his will 
and without exercising functions which belonged exclusively 
to the testator. The court should, of course, give effect to 
the intention of the testator, hut that intention can he deter¬ 
mined onlv from the language which he elected to use 
1!) and if it he clear after a careful reading and con¬ 
sideration of the whole will that a bequest was made 
to the children of his daughter that bequest cannot be judi¬ 
cially broadened so as to include her grandchildren. The 
word “issue” having been used in its restricted sense in 
Item 4, the same resti icted meaning must he given to it in 
Item 5. It must he held therefore that the only child of 
Virginia Allen having pre-deceased his mother, the bequest 
made by Item 4 failed and therefore the disposition of the 
])roperty made by Item 5 becomes effective. 

Let a decree be prepared and submitted to the court after 
service on the attorneys for Lorenzo Allen, as prescribed 
bv the rules. 

JAMES F. SMITH, 

Act in (f Justice, 

Final Decree. 


Filed July 24,1925. 

«**•••• 

This cause came on to be heard upon the issues raised by 
the pleadings between the parties defendant hereto, as 
more particularly set forth in their answers to the bill of 
complaint, said defendants Lorenzo Allen on the one hand 
and the defendants Keziah Reed, et al., on the other having 
heretofore by decree entered herein been required to inter¬ 
plead between them touching their rights to the fund or¬ 
dered to be deposited in the Registry of the Court by the 
plaintiff Thomas Walker, and it appearing to the Court 
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that the determination of the proper disposition of said 
money depends upon the true construction of the last will 
and testament of Silas Holmes, deceased, late of the 

20 District of Columbia, duly admitted to probate and 
record by this Honorable Court and now of record in 

the office of the Register of Wills of the District of Colum¬ 
bia, and the parties having stipulated in open court that 
the facts set forth in the bill of complaint and in the an¬ 
swers thereto as to the heirship of said parties defendant 
are true, and the questions of law having been argued by 
counsel and duly considered by the Court, it is, by the 
Court, this 24th day of July, A. D. 1925, 

Adjudged, ordered and decreed that the true interpreta¬ 
tion of the aforesaid will of the said Silas Holmes, de¬ 
ceased, is that upon the death of said testator’s daughter 
Virginia Allen, without leaving child her surviving, the 
real estate described in the bill of complaint, of which said 
testator died seized and possessed, is devised to Walter 
Holmes, the adopted son of said Silas Holmes, and to the 
brothers and sisters of the said Silas Holmes, or to their 
lieirs, if deceased, in equal sliares, share and share alike, 
j)er stirpes; and it appearing to the Court that the fund 
on deposit in the Registry of the Court as aforesaid repre¬ 
sents the rents which have accrued from said real estate 
since the death of the aforesaid Virginia Allen, it is. 
Adjudged, ordered and decreed that the said rents be 
divided among the aforesaid Walter Holmes and the other 
defendants hereto, who are brothers and sisters of the said 
Silas Holmes, deceased, or heirs at law of deceased brothers 
and sisters of tlie said Silas Holmes, in e(iual shares, per 
stirpes. 

And it is further adjudged, ordered and decreed that 
the Court costs, including fee of guardian ad litem, 

21 shall be paid out of the assets of the estate. 

JAMES F. SMITH, 

Acting Justice. 

From the foregoing decree counsel for defendant Lorenzo 
Allen notes an appeal to the Court of Appeals in open court, 
whereupon the amount of bond to cover costs of appeal is 
fixed at One Hundred Dollars or a cash deposit in lieu of 
bond. JAMES F. SMITH, 

Acting Justice. 
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Memorandum, 

August 7, 1925.—Bond on Appeal by defendant No. 1 for 
$100 approved, filed. 

Assignments of Error, 

Filed Aligns! 19, 1925. 

*•••••• 

The defendant, Lorenzo Allen, appellant, assigns as error 
the following: 

The Court erred: 

1. In holding, as evidenced by the Memorandum Opinion 
of Acting Justice James F, Smith, that the fact that Item 
5 of the Will of Silas Holmes, deceased, became effective 
resulted in the property involved going to Walter Holmes, 
the adopted son of Silas Holmes, and to the brothers and 
sisters of the said Silas Holmes, or to their heirs, if de¬ 
ceased, in ecpial shares, share and share alike, per stirpes. 

2. In not holding, as a matter of interpretation of Items 

4 and 5 of the said Will, that the property involved 
22 was devised to Lorenzo Allen, as the direct lineal 
issue of the said Silas Holmes. 

3. In not holding, as a matter of interpretation of the 
entire Will of the said Silas Holmes, that the property in¬ 
volved was devised to Lorenzo Allen, as the direct lineal 
issue of the said Silas Holmes. 

4. In holding that the rents which have acc?/red from 
the real estate belonging to the said Silas Holmes, de¬ 
ceased, on deposit in the Registry of the Court should be 
divided among the said Walter Holmes and the other de¬ 
fendants hereto, who are brothers and sisters of the said 
Silas Holmes, deceased, or heirs at law of deceased brothers 
and sisters of the said Silas Holmes, in equal shares, per 
stirpes. 

5. In not holding that the said aforementioned rents, 
accruing from the real estate belonging to the said Silas 
Holmes, deceased, are the property of and should be paid 
over to the aforementioned Lorenzo Allen. 

JAMES A. COBB, 

GEORGE E. C. HAYES, 
Attorneys for Defend ant-Appellant, Lorenzo Allen, 
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Designation of Record, 

Filed August 19, 1925. 

« * • . • « « • 

The defendant, Lorenzo Allen, appellant, in the above 
entitled cause, designates the following to constitute the 
record on his appeal. 

1. The Bill of Interpleader. 

2. The Answer of Defendants No. 2, 4, 6, 8, 9, 10, 11, 12, 

13, 14, 15, 16, 17, 18, 19, 20, 21, 22, and 23 to the 
23 Bill. 

3. The Answer of Defendant No. 5 to the Bill. 

4. The Order appointing James A. Cobb guardian-ad- 
litem for Defendant No. 1. 

5. The Answer of the guardian-ad-litem. 

6. Statement of plaintiff as to collections and disburse¬ 
ments. 

7. Final Decree of Interpleader. 

8. Memorandum showing depK)sit of Seventy-eight Dol¬ 
lars and Eight Cents ($78.08) in the Registry of the Court. 

9. Appearance of James A. Cobb for defendant No. 1. 

10. Memorandum Opinion of Court (Acting Justice 
Smith). 

11. Decree of Court and ai)peal of defendant No. 1, as 
noted thereon. 

12. Notation of filing of approved bond. 

13. Assignments of error. 

14. This Designation of record. 

JAMES A. COBB, 

GEORGE E. C. HAYES, 

Attorneys for Appellant. 

Service of a copy of the above Designation of Record is 
hereby acknowledged this 19 day of August, A. D., 1925. 

CLEPHANE & LATIMER, 

Attorneys for Appellees. 
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24 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 23, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 40408 in Equity, wherein Thomas 
Walker is Plaintiff and Lorenzo Allen, Infant, et al. are De¬ 
fendants, as the same remains upon the files and of record 
in said Court. In testimony whereof, I hereunto subscribe 
my jiame and affix the seal of said Court, at the City of 
Washington, said District, this 8th day of January, 1926. 

[Seal of Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4426. Lorenzo Allen, by his guardian ad litem, appel¬ 
lant, vs. Keziah Reed et al. Court of Appeals, District of 
Columbia. Filed Jan. 13, 1926. Henry W. Hodges, clerk. 
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